
E ATTQRKFJ' GESERAL 

e Freedom of Infomaeion Act (FOIA). 5 G.S.C. 5 551. reflects our nation's 
a1 commitment to opgn government. This memerandurn is meant to anderscore that 

commitment and to ensure that it is realized in practice. 

,I, Presumption of Onenness 

A s  President Obama instructed in his J i i n u v  2 1 FOLA 14emorandum, "The Freedom of 
Information Act should be ndrninistmed with a clear presumprion: In the face of doubt, openness 
prevails." This presumption has nvu  imponant implications. 

First, an agency should not ~vlthhold information simply because i t  may do so legally. 
I strongly encourage agencies to make discretionary disclosures of information. An agency 
should not withhold records merely because it can demunstrate, as a technical matter, that the 
records fall ~sithin the scope of a FOIA exemption. 

Second, whenever an agency determines that i t  cannot make full disclosure of a requested 
record. it must consider whether it can make partial disclosure. Agencies shouid al\vays be 
mindful that the FOIA requires them ro rake reasonable steps to segregate and release nonexempt 
information. Even if some parts of a record must be tvithjeld. other paris either may not be 

by a statiltorl; exemption. or may be covered or& in a technical sense unrelated to the 
actual impact of disc t osure. 

At the same rime. the disclosure obligation under  he FQIA is not absolute. The Act 
provides exemptions to protect, for example. national sccuri~-. personal privacy. prhvile2ed 
records, and law enicvcemmt interests. Bur as the President stated in his memorandum. "lhe 
Government should not keep info ation confidential merely because public u f i c i d s  might be 
embarrassed by disclosure, because errors and faiiuu: might be revealed, or because of 
speculative or abstract fears." 

Fursmnt to the President-s directive that I issue new FOIX guidelines. I hereby rescind 
the Attorney Gsneral's FOIA h4emormdu-n of October 12.2DC11, which stated that the 
Department of Justice ~vould defend decisions to withhold records '"unless they lack a sound 
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legal basis or present an unwarranted risk of adverse i~npacr nn the ability of other agencies to 
protect other important records." 

Instead. the Depanment of iusticc n-iII defend a dcnial of a IUIA request onl! if (1) the 
ageno! reasanabls hrrsezs that disclosure \i ouid h a m  an interest protected b) orre of the 
statutory exemptions, or (2) discfusurc is prohibited 1311.. JVith regard to litigation pending on 
thc date of the issuance of  this memorandum. this guidance should be taken into account and 
applied if practicable whcn. in the judgment of thc Depanrnent ef Justice la\\?e~s handling the 
matter and thc rele\.nnt agenq defendants, there is a substnntiol likelihood t h t  application of thc 
guidance \$auld result in a n~aterial dise!w.m of addi&mA inf~mnation. " 

Applicatitw of the proper disclosure standard is only one part 01' ensuring traqxirencq*. 
Open governrncnt requires not jusr a prc"sumptio11 of disclosure but also an efSccti\-c system for 
rasponding to I:OI.\ requests. Each apetxy must be filll! accountable for its administration of the 
FOIA. 

1 would like 10 rnghsize rha~ responsibility fur rfficrive FOIA administration belongs to 
all of us--it is not merely a task assigned ro an agency's FO1.4 staff. W e  all must do our part to 
ensure open go\enmsnt. Xn recent reports to the Attornel ticneral. agencies ha\ e noted that 
competing agenc) priorities and insuf'ficien~ technolo~ieal support have hindercil their abiIity to 
implement fully the FO1.A I~npru~.emcnt Plans that they prepared pursuant to E s c c u t i ~ r  Order 
13392 of [>ectmber 34.2905. 'To impruse FOIA perfomlance. agencies must address the key 
roles p l a y i  by a road spectrum of ageni!. personnel ~ v h o  work with agent! FOlX professionals 
in responding rc, requests, 

In~proviug FOIA perfornlance requires the active particiyation of agency Chief FOTA 
Officers. Each agency i s  required b! li~u to designate a senior oiXcia1 at the Assistant Sccrctary 
ic\,el or its rquh-alent who has direct :-espcmsibiliry f'or cnsxring that the agency efficiently and 
appropriatelc can~plics with the FOIII. That crtlkial must rocornrncnd zidjus~mmta to nscncy 

el, and funding as ms! be necessav . 

Equally important. af course. arc the FOIA professionais in the agency who directly 
interact with FOIA requesters and are responsible for the dq.-to-day implementation of the Act. 
I ask that you transnlit this memorandum to all such personnel. Phosc prof~ssionals deserve the 
full suppsn of the agency's Chief F0I.-1 Officer to ensurc that they have the tools !bey nerd to 
respond promptly and eificienrl> to FOIA requests. FOl-+I professionals should he mindful of 
their obligarion to uurk -'in a spirit of cooperation" with FOlA requesters. as President Obama 
has directed. Unnecessary bureaucratic Aurdlcs have no place in rhc -'new era of open 
Oosernmcnt" tl~aa the President has proclaimed. 
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Workinn Proactirelv and Promptlv 

Oper, government requires agencies to work proacrivel!. and respond to requests 
pmmptly. The Prcsldenr's memorandum instructs agencies ro -.use modern rechnolugy 10 inform 
citizens what I s  knotvn md done b? their Go\.ernment." .lceordingly, agencies should readily 
and systernaticatly post information online in advance of any public request. Pmisiding more 
information online reduces the need for individualized requests and may help reduce existing 
backlogs. \V?len information not previously disclosed is requested. agencies should make it a 
priority to respond in a timely manner. Timely disclosure of information is an essential 
component of transparency. long delays should not he i.ienrcI as an inevitabls and 

!e consequence of high dt.m,uld. 

In that regard. I would like to remind you of a new requirement that went into effect on 
December 3 1. 3008. pursuant to Section 7 of the OPE?; Government Act of XO7, Pub. L. 
So .  110-1 7 5 .  For all requests filed on or after that date, agencies must assign an individualized 
tracking number to requests tha~ mill take longer than ten days to process, and prox~ide that 
twcking number to rhe requester. Ir! addition, a~encies must establish a telep one line or Interne? 
senice that requesters can use to inquire about the status oftheir requests using the request's 
assigned u-acking number. including the date on \\.hi& the agency recei\ed the request and an 
estimated date on which the agency v,-ill complete action on the request. Further information on 
these requirements is available on the Depanment of Justice's website at 
\\" 

Agency Chief FOIA Officers should review all aspects of their agencies' FOL4 
administration, with particular focus on the concerns highlighred in this memormdum. and report 
to t h  Department of Justice each y e a  on the steps that ha ie  been t en to impro\rc FOI.4 
operations and hcilirate informarion discIosure at their agencies. The Department of Justice's 
Office of Information Policy (OIP) will offer specific guidance on the  consent and timing of such 
rqxm. 

I encourage agencies to take advantage of Department of Justice FOI.4 resources. OIP 
will provide training and additional guidance on implementing these guidelines. In addition, 
agencies should feel free to consult ~\.ith 6 IP  \+-hen making difficult FOIX decisions. With 
regard to specific FOIA litigation, agencies should consult with the relevam CibiI Division, Tax 
Division, ar Y.S. Attorney's Office lau?er assigned to the case. 

This memormdm is not intended ta, and does not. create any right or benefit, 
substantive or procedural. enforceable at law or equity by any p w  against the L'nited States. its 
depa%menrs. agencies, instrumentalities or entities. its officers. emphyees. agents. or any other 
person. 
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